

License and Distribution Agreement

THIS AGREEMENT shall be effective as of __________, 20XX by and between ANSYS, Inc., a Delaware corporation located at 2600 ANSYS Drive, Canonsburg, PA 15317 USA ("ANSYS"), and [INSERT LICENSOR’S NAME AND ADDRESS] (the “Licensor”).
Background
Licensor is the owner of the computer software listed on Exhibit A ("Product").  Licensor desires to grant ANSYS a royalty-free, nonexclusive license to combine the Product, as indicated in Exhibit A, with ANSYS’ software listed in Exhibit B, (“Software”).  
NOW, THEREFORE, ANSYS and the Licensor, intending to be legally bound, agree as follows:

1. Definitions

The following definitions are used in this Agreement:

1.1
"Combined Product" means the physical combination of the Product and Software into one product or bundled offering, to be offered by ANSYS and/or Dealer-Resellers to Sublicensees.

1.2
"Sublicense" means a nonexclusive license granted by ANSYS or Dealer-Reseller for use of the Product solely with the Software as part of the Combined Product.
1.3
"Sublicensee" means a customer to whom the ANSYS or Dealer-Reseller grants a Sublicense.

1.4 
"Customer Agreement" means ANSYS’ standard end user license agreement.
1.5
"Dealer-Reseller" shall mean any affiliated company of ANSYS, distributor, value-added reseller or other third party intermediary who has entered into an agreement with ANSYS to sublicense the Combined Product to Sublicensees.  

2.
Licenses Granted

2.1
Licensor hereby grants to ANSYS a royalty-free, non-exclusive, worldwide right and license to use the Product for the limited purposes of (i) further development or modification of the Software solely to enable the Software to function with the Product so as to allow for the development and/or bundling of the Combined Product; (ii) to copy, license and distribute copies of the Product, in object code only, for use as part of the Combined Product (not on a standalone basis), to Sublicensees who have executed a Customer Agreement, for use solely in conjunction with the Software; and (iii) to use the Product for sales, marketing and technical support of the Combined Product.  Subject to the terms of this Agreement, Licensor further authorizes ANSYS to grant the rights outlined in (ii) and (iii) herein to its Dealer-Resellers. All reproductions of the Product shall be made without any modification or alteration.  Notwithstanding the foregoing, no modification or preparation of derivative works of the Product whatsoever is permitted.  ANSYS shall not, nor shall it allow a third party, including but not limited to, Sublicensees and Dealer-Resellers, to reverse engineer, disassemble, or decompile the Product.

2.2
Licensor hereby grants ANSYS a nonexclusive license to use Licensor trademarks solely in connection with ANSYS' marketing of the Product as part of the Combined Product.  From time to time, Licensor may also authorize ANSYS to use certain third party trademarks specifically identified by Licensor if such third party has authorized Licensor to use such trademarks.  All benefits arising from use by ANSYS of any Licensor trademarks will inure exclusively to Licensor.  All benefits from the use of any third party trademarks shall inure exclusively to the owner of such trademarks.  ANSYS agrees that it will not, at any time during or after this Agreement, and will ensure that its Dealer-Resellers will not, claim any interest in or do anything which may adversely affect the validity or enforceability of any trademark or trade name belonging to Licensor.  ANSYS shall undertake no action that will interfere with or diminish Licensor’s right, title and/or interest in Licensor’s or licensed third party's trademark(s), trade name(s) or Product name(s). 

2.3
There are no implied licenses under this Agreement.  All rights not expressly granted to ANSYS are reserved by Licensor.  Licensor or its licensors shall retain all right, title and interest in and to the Product, including but not limited to, any derivatives thereof or modifications made by ANSYS thereto.  ANSYS or its licensors shall retain all right, title and interest in and to the Software, including but not limited to, any derivatives thereof or modifications thereto.
3.
Nonexclusive Relationship
3.1
Nothing in this Agreement shall be construed to limit ANSYS' right to obtain software programs from other sources, to prohibit or restrict ANSYS from independently developing, acquiring, licensing, or utilizing competitive materials, or to restrict ANSYS from making, having made, using, leasing, licensing, selling or otherwise disposing of any products whatsoever, nor is either party's right to deal with any other vendors, suppliers, contractors or customers limited hereby.

4.
Licensor’s Representations and Obligations

4.1
Licensor warrants and represents that the execution, delivery, and performance of this Agreement will not result in any violation of any agreement to which Licensor is a party. 

4.2
Licensor warrants that to the best of its knowledge the Product does not infringe upon any United States patent, trade secret, copyright or other proprietary right of others.

4.3
Licensor has read and agrees to comply with ANSYS’ Standard Business Practices, which is attached hereto as Exhibit C.
4.4
Licensor represents and warrants that the Product is not subject to the International Traffic in Arms Regulations ("ITAR") or the Arms Export Control Act.
4.5
LICENSOR does not warrant upward compatibility or continued hardware support for the Product.  LICENSOR DOES NOT WARRANT THAT THE PRODUCT WILL RUN PROPERLY ON ALL HARDWARE, OR THAT THE PRODUCT WILL BE UNINTERRUPTED OR ERROR FREE. 
4.6
THE ABOVE IS A LIMITED WARRANTY AND THE ONLY WARRANTY MADE BY LICENSOR.  ANY AND ALL OTHER WARRANTIES OF ANY KIND WHATSOEVER INCLUDING THOSE FOR MERCHANTABILITY AND/OR FITNESS FOR A PARTICULAR PURPOSE ARE EXPRESSLY DISCLAIMED AND EXCLUDED.

5.
Appointment of Subdistributors and Agents

5.1
ANSYS may appoint Dealer-Resellers to sell Sublicenses.  It is understood that such appointment of Dealer-Resellers by ANSYS shall be made only in the name and for the account of ANSYS.  ANSYS shall not grant to its Dealer-Resellers any rights greater than those which are granted to ANSYS by Licensor under this Agreement.  

5.2
ANSYS shall be responsible for the design and organization of its distribution network for the sale of the Combined Product.  

6.
Customer Support

6.1
ANSYS will have full responsibility for support of Sublicenses granted under the Customer Agreement.  

7.
ANSYS' Representations and Obligations

7.1
ANSYS warrants and represents that the execution, delivery, and performance of this Agreement will not result in any violation of any other agreement to which ANSYS is a party.

7.2
ANSYS agrees to:

(a)
have the Sublicensee execute a Customer Agreement prior to delivery of a copy of the Combined Product; and
(b)
be responsible for the reproduction, distribution, marketing, and licensing of the Combined Product to Sublicensees.  

7.3
ANSYS represents and agrees that the Product shall be marketed and sublicensed solely as part of the Software as a Combined Product (not as a standalone product) and only to Sublicensees.


7.4
The Product sub-licensed as part of the Combined Product will be subject to the Customer Agreement, which is the same software licensing agreement as ANSYS uses in connection with the licensing of the Software.  The parties acknowledge that as a matter of commercial practice, ANSYS and Sublicensee may negotiate changes to the Customer Agreement.  ANSYS under no circumstances will modify the Customer Agreement (or take any other action) to make any source code of the Product available.
8.
Term and Termination
8.1
This Agreement will become effective on the date on page one hereof and, unless earlier terminated in accordance with this Section 8, remain in force through ________________, and will automatically renew for additional one (1) year terms unless terminated as provided herein.  Either party shall have the right to terminate this Agreement at renewal upon providing notice of its intention to so terminate at least sixty (60) days prior to an automatic renewal date.

8.2
Notwithstanding anything in this Section 8 to the contrary, the licenses granted in Section 2.1 hereof shall continue until the next major release of the Software (e.g. 2.0) after the effective date of expiration or termination of this Agreement.  Thereafter, ANSYS shall remove the Product from the Combined Product.
8.3
If either party materially breaches any provision of this Agreement at any time, the other party will have the right to terminate this Agreement, provided that such party notifies the other party in writing of such material breach, gives the breaching party thirty (30) days from receipt of notice to cure such material breach (assuming the breach can be cured), and the material breach is not cured to the other party's reasonable satisfaction within such thirty (30) day period.   Notwithstanding the above, neither party will be required to give the other party an opportunity to cure any material breach in the event the other party has previously materially breached this Agreement and in such event, the other party may immediately terminate the Agreement by written notice to the other party.

8.4
Either party may terminate this Agreement immediately upon written notice to the other party in the event of the filing of a petition for bankruptcy by the other party or by a third party against such party or if such party shall be declared bankrupt or otherwise shall make any general arrangement with its creditors similar to the actions in a bankruptcy filing.  ANSYS may immediately terminate this Agreement at any time by written notice to Licensor in the event of a sale, transfer, or change of a majority of the ownership or control of Licensor or substantially all of the assets of Licensor.


8.5
In the event of expiration or termination of this Agreement, neither party will be liable to the other because of such expiration or termination for compensation, reimbursement, or damages on account of the loss of prospective profits, anticipated sales, goodwill, or on account of expenditures, leases, or commitments in connection with the business of Licensor or ANSYS, or for any other reason whatsoever flowing from such expiration or termination.


8.6
Upon the effective date of expiration or termination of this Agreement for any reason:


(a) ANSYS shall return to Licensor all property belonging to Licensor, including without limitation all Product and related documentation provided to ANSYS under this Agreement;

(b) ANSYS shall immediately discontinue all use, marketing, and distribution of the Product and any use of Licensor trademarks or service marks, except as specifically authorized in this Section 8; and

(c) Except as otherwise specifically set forth in this Section 8, any rights of any Dealer-Resellers, agents, employees, or representatives of ANSYS with regard to the Product will immediately terminate.


8.7
Sublicenses granted prior to the Termination Date shall remain in full force and effect.  ANSYS’ right, and the rights of its Dealer-Resellers, to have and use machine-executable versions of the Product and its associated documentation for the sole purpose of providing support to existing Sublicensees at the time of this Agreement's termination shall continue.  The above right shall terminate on the expiration of the last maintenance term contained within a Customer Agreement, which is in effect at the time of this Agreement's termination, it being understood that ANSYS will not, without Licensor's prior written consent, extend or renew any such maintenance term, for the Combined Product, to extend beyond that date.  Use of such licenses by ANSYS shall continue to be subject to the terms and conditions of this Agreement.

9.
Confidentiality

9.1
Each party hereby acknowledges that it (“receiving party”) may from time to time receive from the other party (“disclosing party”) proprietary and confidential information of the disclosing party or a third party ("Confidential Information").  Such Confidential Information may include, without limitation, future development plans, marketing strategies, and pricing information.  The receiving party will not disclose such Confidential Information to any third party or use the Confidential Information other than for purposes related to its performance under this Agreement.  The receiving party will prevent any unauthorized person from having access to any Confidential Information, will return any such Confidential Information to the disclosing party at any time upon request, and will return or destroy all copies of such Confidential Information after termination or expiration of this Agreement.  

10.
Export Restrictions

10.1
ANSYS agrees to comply with the export laws and regulations of the United States in distributing the Combined Product.  

2. Independent Contractor

11.1
ANSYS is and will remain at all times an independent contractor, engaged in the sale of Sublicenses and other business, and no provision of this Agreement is intended to create any relationship of employment, joint venture, partnership or agency between Licensor and ANSYS.

12.
Limitation of Liability
12.1
EXCEPT PURSUANT TO SECTION 13 AND FOR VIOLATIONS OF IP OR CONFIDENTIALITY, NEITHER ANSYS NOR LICENSOR WILL UNDER ANY CIRCUMSTANCES BE LIABLE TO THE OTHER PARTY FOR ANY SPECIAL, INDIRECT, CONSEQUENTIAL, OR PUNITIVE DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS, LOSS OF BUSINESS OPPORTUNITIES, OR LOSS OF GOODWILL, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

13.
Indemnification
13.1
Licensor represents that it has the sufficient right, title and interest in the Product to enter into this Agreement.  Licensor agrees to indemnify, hold harmless, and defend ANSYS from and against any and all damages, costs, and expenses, including reasonable attorney's fees, incurred in connection with any claim that the Product infringes upon any patent or copyright, provided that Licensor is notified promptly in writing of any notice of claim or of threatened or actual suit, and at Licensor's request and expense, Licensor is given ANSYS' assistance in the defense of the same.


13.2
Following notice of a claim or of a threatened or actual suit, Licensor may at its expense, without obligation to do so, procure for ANSYS the right to continue to market, use and have others use, the Product or without obligation to do so, may replace or modify the Product to make it non-infringing.

14.
Compliance with Laws
14.1
ANSYS shall comply with any and all laws, regulations, or legal requirements that apply to execution and performance of this Agreement. 

15.
Miscellaneous
15.1
The rights and obligations of the parties under this Agreement shall not be governed by the UN Convention on Contracts for the International Sale of Goods; rather such rights and obligations shall be governed by and construed under the laws of the Commonwealth of Pennsylvania, without reference to conflict of laws principles. The federal and state courts within the Commonwealth of Pennsylvania shall have jurisdiction to adjudicate any dispute arising out of this Agreement. Licensor hereby expressly consents to:

(a)
the personal jurisdiction and proper venue of these federal and state courts within Pennsylvania; and 

(b)
service of process being effected upon it by registered mail sent to the address set forth at the beginning of this Agreement. 

15.2
Neither party may transfer, assign, or delegate its rights or obligations hereunder without the written consent of the other party, and any attempted transfer, assignment, or delegation will be void and of no force or effect.  This Agreement will bind and inure to the benefit of the parties hereto and their respective successors, permitted transferees, and permitted assigns.

15.3
All notices required by this Agreement will be given in writing to the other party and delivered by registered mail or overnight mail.  Notices will be effective when received as indicated by the delivery receipt.  All notices will be given by one party to the other at its address stated on the first page of this Agreement unless a change thereof previously has been given to the party giving the notice.

15.4
This Agreement may be modified only by a written amendment executed by duly authorized officers or representatives of both parties.

15.5
Any failure of either party to enforce any of the provisions of this Agreement will not be construed as a waiver of such provisions or the right of the party thereafter to enforce each and every such provision.  In the event any provision of this Agreement is found to be invalid or unenforceable, the parties hereby agree that the court shall enforce such provision to the extent permitted by law and to the extent such provision is not enforceable, shall enforce the remainder of this Agreement as if such provision were not included in this Agreement.

15.6
This Agreement and all Exhibits attached hereto constitute the complete and exclusive statement of the agreement between the parties and supersedes all proposals, oral or written, and all other prior or contemporaneous communications between the parties relating to the subject matter of this Agreement including without limitation, the use and distribution of the Product in connection with the Combined Product. 

15.7
The terms of Sections 8, 9, 12, 13, and 15.1 will survive termination or expiration of this Agreement for any reason.

15.8
The headings used in this Agreement are used for convenience only and are not to be considered in construing or interpreting this Agreement.

THIS AGREEMENT CONSISTS OF PAGES 1-7 AND EXHIBITS A-C
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be signed by their duly authorized officer or representative as of the date first above written.

ANSYS, INC.





[INSERT LICENSOR’S NAME]
Signature





Signature
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Printed Name






Title






Title







Date






Date






EXHIBIT A 

Product 


[LIST LIBRARIES/FILES TO BE DISTRIBUTED WITH ANSYS’ SOFTWARE]
EXHIBIT B

Software
EXHIBIT C
ANSYS STANDARD BUSINESS PRACTICES

ANSYS business partners play a key role in our continued growth and success. We sincerely appreciate your support of our efforts to provide high quality, high value products to our customers. 
ANSYS believes in doing business with partners who share a high standard of ethical business practices. At ANSYS, our reputation is one of our greatest assets. If you believe that an ANSYS employee has engaged in some type of unethical behavior, you should immediately report the incident online at https://secure.ethicspoint.com/domain/en/report_custom.asp?clientid=1543 or by contacting the ANSYS Legal Department. 

Because we value our relationships with our business partners, ANSYS also believes that our business relationships should be based upon clear written agreements. ANSYS does not do business based upon verbal agreements or email exchanges. We utilize formal written agreements: 

• so that each party has a clear understanding of its rights and obligations 

• to ensure that the objectives of the relationship are fulfilled 

• to avoid conflicts with our business partners 

• to keep business relationships on a professional basis 

ANSYS abides by the terms of the written agreements it enters into and requires that its business partners do the same. Consequently, only an authorized official at ANSYS may enter into an agreement or modify or amend existing agreements. 

Please review these business practices carefully and give a copy of this document to any of your associates with a need to know. 

If you have any questions regarding our business practices please contact the ANSYS Legal Department.
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